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and inherent sovereignty that does not immediately fall before the 
constitutional grant to Congress in the commerce clause. 

From this discussion and the cases reviewed, three rules, or 
rather two rules and an exception, are submitted : 

(i) Where the power of regulation relates to matters of lo- 
cal concern, the power is concurrent in the State and in Congress, 
but the State act must not conflict with an act of Congress.^* 

(2) Where the power relates to matters of national concern, 
that is, where the matters are such as admit of but one uniform sys- 
tem of regulation, then the power is exclusively in Congress, and an 
act of the State regulating such matters is invalid because it is in 
conflict with the Constitutional grant to Congress of the power to 
regulate interstate commerce.^' 

(3) There is, however, this exception to the last statement: 
the States may regulate matters of national concern by the permis- 
sion of Congress, when such regulation is an exercise of the police 
power of the State. In such case the power is not exclusively in 
Congress but can only be exercised by tfie State after Congress has 
expressly sanctioned such exercise.^* 

The opinion of Mr. Justice Hughes in the Minnesota Rate 
Cases^' is suggested as a most excellent review of the whole subject. 

C. McA. S. 



Mortgages — Future Advances — Actual and Constructive 
Notice — There has been much diversity of opinion among the courts 
and legal writers as to the validity of mortgages to secure future ad- 
vances. Formerly such mortgages were regarded with jealousy, but 
now in the absence of any statutory regulation their validity is fully 
recognized and established.^ They have become a common form of 
security ; and their frequent use has grown out of the necessities of 
trade, and their convenience in the transaction of business. This 
question again arose in the recent case of American Savings Bank 
V. Kemp,^ and was disposed of in accordance with the view indicated 
above. 

The record of a mortgage to secure future advances is notice to 
all subsequent incumbrancers as to advances made before their in- 



^ Supra, n. 23. 
" Supra, n. 24. 
" Supra, n. 25. 
"230 U. S. 352 (1912). 

*i Jones, Mortgages (5th Ed.), §364; Jones v. N. Y. Guarantee, etc., 
Co., loi U. S. 622 (1879) ; Staeffer v. Rodman, 146 Ky. i (1911) ; Diggs v. 
Fidelity and Deposit Co., 1:2 Md. 50 (1910) ; Citizens' Saving Bank v. Kock, 
117 Mich. 225 (1898); Huntington v. Kneeland, 102 App. Div. 284 (1905), 
affirmed in 187 N. Y. 563 (1907) ; Moffitt v. Rynd, 69 Pa. 380 (1871). 

'132 Pac. 617 (Cal. 1913). 
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cumbrances.^ And in the absence of notice of an inferior lien, the 
holder of the security for future advances may continue to treat the 
property as free from subsequent incumbrance, and therefore can 
safely make further loans to the debtor. His prior equity under the 
mortgage is superior to the subsequent equity of one who holds a 
later lien as to all advances made in ignorance of such subsequent 
incumbrance, whether made before or after it attaches to the prop- 
erty."* 

As to the notice of the subsequent mortgage which it is requi- 
site the first mortgagee should have in order to postpone his future 
advances to such intervening security, the adjudications are not uni- 
form. As a general rule, it has been considered that the registry of 
the second mortgage will only be notice of its contents to future 
purchasers and incumbrancers, and not to prior incumbrancers, thus 
operating forward and not backward. Therefore the recording of 
a mortgage is not notice to a prior mortgagee to secure future ad- 
vances so as to affect in any way the lien of his advances sub- 
sequently made.^ 

In support of the above view it is said that since the general 
scope of the recording laws is undoubtedly prospective and not ret- 
rospective, the first mortgagee takes all necessary precautions when 
he examines the mortgagor's title down to the making of his mort- 

'Weissman v. Volino, 84 Conn. 326 (1911); Huntington v. Kneeland, 
supra, n. I ; McCarty v. Chalf ant, 14 W. Va. 531 ( 1878) . 

'Cooke V. Wilton, 29 Beav. 100 (Eng. i860) ; In re O'Byrne's Estate, iS 
L. R. Ir. 373 (Ireland, 1885) ; Lanahan v. Lawton, 50 N. J. Eq. 276 (1892), 
affirmed in 50 N. J. Eq. 796 (1893) ; Alexandria Saving Inst. v. Thomas, 29 
Gratt. 483 (Va. 1877). But several jurisdictions in the United States take 
the view that the first mortgagee may continue to make such future advances 
with safety, although he might make them with full notice of an interven- 
ing incumbrance. Hendon v. Morris, no Ala. 106 (1895) ; Gross & Company 
V. Chittim, 18 Tex. Court Rep. 906 (1907) ; Home Saving, etc., Associa- 
tion V. Burton, 20 Wash. 688 ( 1899) ; Wisconsin Planing Mill Co. v. Schuda, 
72 Wis. 277 (1888) ; see Gerrity v. Wareham Saving Bank, 202 Mass. 214 
(1909). If by the terms of the mortgage an obligation is imposed upon the 
mortgagee to make the advances, the mortgage will remain security for all the 
advances he is required to make, although other incumbrances may be put 
upon the property before they are made, and he has knowledge of such incum- 
brances. Tompkins v. Little Rock, etc., R. Co., 15 Fed. Rep. 6 (1882) ; Bos- 
well v. Goodwin, 31 Conn. 74 (1862); Alexandria Saving Inst. v. Thomas, 
supra. In England, however, it is immaterial that the first mortgagee has 
contracted to make the future advance, if he has so contracted the making 
of a second mortgage on the same property by the mortgagor releases him 
from his covenant, and he is not protected for advances made after notice 
of subsequent incumbrance. West v. Williams, 68 L. J. Ch. 127 (Eng. 1899). 

"3 Pomeroy. Eq. Jurisp. (3rd Ed.), §1199; In re O'Byrne's Estate, supra, 
n. 4; Ripley v. Harris, 3 Biss. 199 (U. S. 1872) ; Tapia v. Demartini, 77 Cal. 
383 ( 1888) ; dictum in Brinkmeyer v. Browneller, 55 Ind. 487, 494 ( 1876) ; 
Wilson v. Russell, 13 Md. 494 (1858) ; dictum in Finlayson v. Crooks, 47 
Minn. 74 (1891) ; Reed v. Rochford, 62 N. J. Eq. 186 (1901) ; Ackerman v. 
Hunsicker, 85 N. Y. 43 (1881); Uiiion Nat'l Bank v. Molim, 7 N. D. 201 
(1897) ; McDaniels v. Colvin, 16 Vt. 300 (1844) ; Hall v. Williamson Grocery 
Co., 69 W. Va. 671 (1911). 
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gage and finds that he then has a clear, legal and valid security upon 
which he may rest until such information is brought home to him 
in fact as ought properly to impose upon him the burden of a re- 
examination." This is highly reasonable if applied only to such past 
transactions as are not likely to direct the attention of the party to 
the registry, as where the future advances are contemplated to be 
made from day to day, thus involving a continuous dealing. But 
where the clause for securing such advances is inserted as a mere 
safeguard, and with no present expectation of the parties that it will 
be acted upon, and the parties do subsequently negotiate a further 
distinct loan, then there seems no hardship in requiring the first 
mortgagee to examine the registry before making such future loan. 
Accordingly, in severaj States, the law is well settled that the first 
mortgagee is_ bound before making his optional advances to take no- 
tice of a junior recorded mortgage— in other words, that the record 
of the second mortgage is equavalent to actual notice to the first 
mortgagee.' 

In answer to the contention that it would be a hardship upon 
the first mortgagee to require him to search record every time he 
makes an advance, Judge Christiancy^ said, "I have not 'been able to 
comprehend' this hardship. It is, at most, but the same inconveni- 
ence to which all other parties are compelled to submit when they 
lend money on the security of real estate— the trouble of looking to 
the value of the security. But, in truth, the inconvenience is very 
slight. Under any rule of decision they would be compelled to look 
to the record title when the mortgage is originally taken. At the 
next advance they have only to look back to this period, and for any 
future advances only back to the last; which would generally be 
but the work of a few minutes, and much less inconvenience than 
they have to submit to in their ordinary daily business in making 
enquiries as to the responsibility, the signatures and identity of the 
parties to commercial paper." 

It was at one time thought by eminent writers that the latter 
rule requiring only registration of second mortgage to put first mort- 
gagee on notice would finally prevail in all the American States 
each advance when made only operating as a lien from that date and 
not from the date of the mortgage;* but the trend of modern deci- 
sions is undoubtedly in favor of the other view." W G S 

' Cases cited, supra, n. 5. 

ivT- l^f'Jo^ f^'j'^'^' '3 III. 254 (i8si) ; Ladue v. Detroit, etc.. R. Co., 13 
Mich. 380 (186S) ; Spader v. Lawler, 17 Ohio, 371 (1848) ; The Bank of Mont- 
gomery County's Appeal, 36 Pa. 170 (i860). 

' Ladue v. Detroit, etc., R. Co., supra, n. 7, at p. 408. 

" Remarks of Judge Redfield in a note to the case of Boswell v Good- 
win 3 American Law Register (N. S.), 92; i Washburn, Real Property 
(,ISt iid.), p. 542. ^ ■' 

^ ^"2 Washburn, Real Property (6th Ed.), §1084; authorities cited, supra, 



